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The Defense Production Act of 1950, Before Passage of P.L. 113-172

The Defense Productio# 7Act S5(0DPJA)S .oCf. 1ADPSHPO (§P2.0L6.1 &
amended, confers upon the President a broad set
the interest of nattiiecosn acla nd ebfee nussee.d Tahcer oasust htohrei f e
shape the domestic industrial base so that, wh e n
materials and goods needed for the national defe
Though initially passedhien DPAspenhestoribal Kyr ba
Powers Acts of World War T1T1. Gn a d Ddaehflighnss eCon gr e s s
defined 1in the DPA, so that 1t now includes actdi
emer gency mnmhea gopfmelhPA aut horities extends beyond
preparedness and capabilities, as the authoritie
domestic preparedness natdapdrds, damdromadoveni tfan
natailonemer gencies.
The current authorities of the DPA include, but
e Title I: Prioritiwvas chndl AbWwecatko®sesident t
(including businesses and corporations) to pi
mateamdlservices as necessary to promote the
e Title TI1I Expansion of ,Prwhiuvalt ialel cCasp atcliad y
President to incentivize the domestic 1indust:H
supply of c¢criticalt hmateridaliancemdigesdsncAude
guarantees, direct purchases and purchase cori
procure and install equipment in private 1ndn
e Title VII: Ge,newhailc hP rionvcilsuidoenss kenyd definitions
several distinct authorities, including the :
agreements with privbtecknguepoypdtbe puvnlon;
foreogpmeagersi,tioagui ohat ahkhoesomad
security;oraintdy tthoe eamuptlhoy persons of outstandi
ability and to establish a volunteer pool of
called to government service in the i1interest
The authorities of theheDPA dasried ¢gmettnuetrea.l 1 Tyh ea f Ffroer sdie
turn, has delegated these authoritiels3 66003 departn
National Defense ,Reissosuwecd iPveplilrze.dnWhkisl e the aut
frequently useyd absy,o cainadt ecdo nwm ot nhl, the Department
have been, used by numerous other executive depa
jurisdiction of the House Committee on Financial
BankingngHoaand Urban Affairs.
Nearly all DPA authorities will terminate on Sep
Florio Amendment (which established government r
by forei ganaterruss)t apnrde tagnt¢thii an v of eamt ary industry agr
made per manent . Since 1950, the DPA has been rea
authorities were terminated from the original 1a
200W. I(.-6 71 1DAEense Production A)c.t TRheiasu trheoarui tzhaotriiozna
amended some of the current DPA authorities and
fiwear s
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H. R. ,4889passed by the House under suspension of
reaut horize the DPA until S e pHt. eRmbwda8ull¥dD , r 0o Om Am
the purpose and structure of the Defense Product
existing rulemaking require metnhto rfiotry,Tiatnlde rle sptroiro
limitations’'sonflitthe Hridds iadigrhtor iDadfesn st aRr ovdu et ir@n
Act Reaut hor.i ZTahtei obni lolf w200u0l9d al so authorize appr.
the provisionki @anadctpuirpotskes ofiount of $133 milli
in FY2015
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Introduction

The Defense Production Apcrto wifdels) 5t0h e aBr easmediednetd a(
authorities to ensure that domesttisc. ilnddutshea yDRA,n
Congress hashef swenmdirtitayt of the United States 18
domestic industrial base to supply materials and
for and respond to rmikaenusa ed dos fhktets, watacdb o
the Uni él"clirS‘ugihe$he DPA, the President can, a mo n
contracts for goods and services, and offer 1ince
productiugpgmplagnd f critical materials and technol og
Since 1950, the DPA has been reauthori%ed over 5
The majority of DPA authoritunlse swsi 1rle aeuxtphiorrei zoend .S
This report examines some of the extensive histo
and most recent legislative reauthorization. Thi
authorities of thepbPPA. iNewnortt i amltemnsd,e dt Hios ewval ua
DPA comprehensively. In discussing the major aut
those authorities may have changed as PaLresult o
11-47 the Defense Production Act Reauthorization
“Reaut hord®x@&Tihis afeport also identifits relevant

DPA authorities made 1inNExieeamal vBe Oansca R&Es Ounc e
PreparFdmeaslsl y, this report provides anbdrief over
tracks legibUTangmomass nt d heeHL.UR.h oda&% % epbet PRAout o
Committee on Financial Services in the House of
H. R. wo8ul0l9d reauthorize the DPA for five years anc
discussed later ahsohddorepmwactosn Mihded rractpioornts f or

expanding, restricting, orr oovtibdeerdwh es eD Brto,d iefiytihnegr t
conjunction with or s.eparate from a reauthorizat

Hi story of the DPA

Origin
The DPA was inspired by the First and Second War
the executive branch brdadingt WoMhidyWad kkigslate

150 U.S.C. App. §82061et seq.
250 U.S.C. Appx. §2062(a)(1); Section 2(a)(1) of the DPA.

3 Congress reauthorized the DPA when it enacte®#fense Production Act Reauthorization of 2009,. 11167,
123 Stat. 20062022.

4 These changes are discussed at length in this report, but are summaraiele iA-2 of the Appendix
SExecutive Order 13603, “Nat i oRkeddral Regisfet665l,eMarBhe?®, 8012 ce Prepar e d

6 First War Powers Act, 1941 (H.B233, P.L. 77354, 55 Stat338), and Second War Powers Act, 1942288, P.L.

77-507, 56 Stat. 176) he first of these statutes conferred considerable emergency power on the Piesiteganize

the executive branch, to enter into contracts and make paymentsonthenpangta 1 at e “trade with the e
second act expanded the powers of the Interstate Commerce Commission to improve the efficiency of transportation of

war materials; expanded an existing authority for military departments to acquire private propertgdaymation,

purchase, donation, or other transfer; permitted the Secretaries of War and the plavg toders and contracts and

the President to give such contracts priority over all deliveries for private accounts or for export; and gave the President

the authority to require acceptance of and performance under these contracts and to allocate materials and facilities for
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authority lapsed at the end of that war, but the
in the late 1940s and the North Korean invasion
Truman Administrathenntedr doonsitdonger executive
national defense

A number of factors encouraged President Truman

services and the defensde eifafdustt rdyulrk migp Wotril alg Wah e
demobilized during the late 1940s after the cess
Administration cut back military expenditures si
cuts by placing heavy prreolviiadnec ef ’sornd tafiTebnemiect i voena p o n s
perceived power of the atomic arsenal justified,
in expensivafemsanpeweopnventional military capabi
to proposes santdo CpoemmsgErc mdcHdefense appropriations.

In addition, the mnation had recently experienced
Demand for housing and consumer products, unleas
controls,a psrerciiesi taft epdlost war labor strikes. Thes
nationwide shutdown of passenger and freight rai
to seize control sotfr itkhien gr arialiwa ywso raknedr pd rmanftto g t he .
them under military discipline. Though the presi
served to illustrate the economic cohtext in whi
The original DPA, enact ebdr ooand Saeupttheonrbietry 8t,o 1t9h5e0 ,P
control nation% londadmdmige seoleincyw.eparate titles,
President, among other powers, to demand that ma
to requisitionrtnyat etroi aclxsp aanndd gporvoepren ment and pri v
capacity, to ration consumer goods, to fix wage

labor disputes, to control consumer c¢credit and r

their fulfillment. The act also empowered the President to obtain information, records, and reports sufficient to enforce
the provisons of the act and clarified existing law on the amount of compensation required if property was

requisitioned for defense purposes. The act also included provisions relating to free postage for members of the military
services, naturalization of persoms\sng in the armed forces, acceptance of conditional gifts to further the war

program, metal content of coinage, inspection and audit of war contractors, and the gathering and assessment of war
information by the Department of Commerce.

7In a message seto Congress at the outbreak of war in Korea in-880, President Truman stated that the United

States and the United Nations were responding to a military invasion of the Republic of Korea by forces from north of

the 38 parallel, that the nation urgly needed additional military manpower, supplies, and equipment, and that the
nation’s military and economic preparedness were 1inseparahb
guarantee the prompt supply of adequate quantities of need&tyraind civilian goods, including measures to help

compensate for manufacturing demand growth caused by military expafsianore history of the DPA, see U.S.

Congress, House Banking and the CurreBafense Production Act of 195@port to accompariy.R.9176, 8%

Cong., 29sess., July 28, 1950, H.Rept-8159 (Washington: GPO, 1950), p. 1.

8 Examples of the many studies of the impact of atomic weaponry on U.S. strategic thought during the initial years of

the Cold War may be found in Edmund Bddeveloping the ICBM: A Study in Bureaucratic Politjiew York:

Columbia University Press, 1976), pp-38; Bernard BrodieStrategy in the Missile Ag@rinceton: Princeton

University Press, 1959), pp. 2044 Har 1l and B. Mo ul tRowes: TwoPecadesiotNualearSt r at e gi ¢
Strategy and Weapon Systems, 19458 6 5” ( P h . D. dissertation;l4dBEmiarerer sity of M
recent general examination of the development of military strategy during the Truman Administration forms the basi

of Pat ri c Btrat@dgic Ais Warfard and Nuclear Strategy: The Formulation of Military Policy in the Truman

Administration, 194581950° ( Ph. D. dissertation, Marquette University, 2

See, for example, Robert We Budkey $0rdmke Deowrhhe s nHd 9G6Hv Ral
Baltimore SunSeptember 19, 1952, p. 1.

0p.|. 81774, 64 Stat. 798.
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sector e X

certain antitrust protections to industr

ecutives who would be available for e me

Four of the seven titles (Titlesqulils,i tliV\aniVagand
rationing, wage and price fixing, l abor disputes
1953 when Congress?allowed them to lapse.

Commi ttee Jurisdiction

Though commonly associated with industrial produ
the DPA currently lies within the jurisdiction o
the Senate Committee on Bankid@,75HoHounsg, raté s Uc
not permit simultaneous referral of bills to two
did not allow divided or joint referrals, regard
committees basendceo no ft hteh epirre psombdjeercat ma t'st e r . Beca
proposal dealt with economic policy, what became
1950 to the House and Senate Committees on Banki
House CCoemmint tFinanci al Services and the Senate C
Urban Affairs). tAhAledbhetdtghgt we thathe ofquisitionin
and prices, labor, and credit ar ed njourliosndgiecrt iionn .f
In addition to the standing committees of jurisd
Committee on Defense Production. This committee
standing Committees on Bamikd ndowsnd. Chihire ncogmmift tt
intended to review the programs established by t
whenever they drafted legislation on the subject
since 1977 when fad atliescamni et¥pénwemghl adhe fund
provision in the DPA establishing the Joint Comm
repealet® in 1992,

Hi st or y Refa ublhdrsi zation

The DPA has been amended ainndc er eiatust hoorrii gzienda In uemnear co
notably, with the pasSh,gzeCamglr eesnsa crt emmemtth oorfi 2Pe .. T
while allowing Titles 11, IW¥TIThV¥, Dernfdn¥le Pfr otdluec tD
Act , like thehdWarpPoewededcti s, included a sunset
periodic reauthorization and offered the opportu
1950 and has thus far reaut htoaefsmmg@ge”pit 51 times,
e xt e n¥Firooms .t i me to ti me, the DPA has expired wit!tl
reauthorizing and extending the termination date
Congress has often ultimately passdadleawltaov retro

11p.L. 8395, 67 Stat. 12%.L. 8395 permitted the termination of TitiélsandVI as of June 30, 1953, and Titles IV
and V to termate as of April 30, 1953.

12 Although in 1977 Congress extended the 1950 Act through September 30P19736@37), no appropriation for
salaries and expenses of the J@lommitteewasmadefor FY1978. The last appropriation for salaries and expenses
for the Joint Committee was madeRrL. 94440,

13 Section 153 of the Defense Production Act Amendments of 1092 102558 106 Stat. 4219).
14 Act of June 30, 1953, Defense Production Act Amendments of 193888,P.L. 8395).
15 SeeTable A-4in the Appendixor a full chronology of reauthorizations.
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the previous expiration date. Most not,ably, for
and was not reauthorized until PALgO9t02he, 1991.
effective date of the law was set to October 20,
The DPA was most receh@fdmygmesasu.t hSean ateadr sb yC It thies tld

Ri chard Svheerleb yt,h ewhcoh a i remmabne ra nodf rtahnek ilth.gS .M Senate (
Banking, Housing, antﬂCoIﬂrghrzerssASﬁani]tﬁrﬂ)HiimmEtﬁ:‘llfenkhl
Production Act Reauthorization of 2009, on Septe
of Congress by September 23, 20009P,. Labt @ dawas signe
September1630, 2009.

Most of the authorities of the DPA would have te
signed into 1aw. The Reauthorization of 2009 ext
September 326, whO¢tHh time they will be terminated
more on the potential termination of DPA authori
“Reaut horization tdfontghhseesddtPiAon ni &« hehild 3report

Major Aut horities of the DPA

This section provides summaries of the major aut
emaining actBaec hTistumma roff ddePsAcri bes how the DPA
o Cabinet officials or other offices of the U. S
E.O. )NdBi6®dBal Defense REbowusvewetiPrwphirghhieghts s
hnges made to these authorities 1n the Defense
Reaut hor i z%Tthiiosn poofr t2i000n9 )o.f t he report identifie
he Reauthorization of 2009 aamle®Es i Ovellgo6dBdal dat e
ut horities 1in the DPA. Th e i Tafbol#2em aA Aipbpae npdrioxv i d e d
or select phAlTwaibd-leaolMsso opfr ¢ hiedeDs a 1 ist of additi
nformation, and resources on various topics of

—

ek PR~ B e NI @ TPz N

GenBcopt the DPA

The DPA provideasrthay ®@Ff ecsu thlmatiiommgs dipg esmldaep s s

programs and to take appropriate steps®to mainta
[ Italics added. ] IhPA daeuftihnoirtiioonne,bo fdse ftehtei euds et oo ft a
major DPA authority must be interpreted to pr omo
essential for *tNmwe immtail osnladlf édemfeadnsien. t he statute

16 The bill was introduced and passed by unanimous consére Benate on September 16, 2009. The House passed
the bill under the suspension of the rules procedure by voice vote on September 23, 2009.

7Titles I, 1, and VII. The remaining Titles of the DPA (Il, IV, V, and VI) terminated in 1953, but were official
repealed in the Reauthorization of 2009.

BExecutive Order 13603, “Nat i o hesldral Regisfek665l,dMarBhe2?, 8012 c e Prepar e |
E.O. 13603 replaced the previous E.O. 12919 on National Defense Industrial Resource Preparednédss] twdén
issued by President William J. Clinton on June 3, 1994. Se

Resour ces Pr Eedesal RegisteR9525, Juhe 75 1094,
19p L. 11167, Defense Production Act Reauthorization of 2009
2050 U.S.C. Appx. §2062(a)(4); Section 2(a)(4) of the DPA (emphasis added).

2L There are various ties to national defense throughout the DPA. Some examples: Title |, Segtianiieéd and
allocations authority requires the President to deem actio
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programs for military andenergy production or construction, military or critical
infrastructure assistance to any foreign nation, homeland security, stockpiling, space, and
any directly related activity. Such term includes emergency preparedness activities
conducted pursuant tdlé VI of The Robert T. Stafford Disaster Relief and Emeoge
Assistance Act [42 U.S.C.5895 et seq.] and critical infrastructure protection and

restoratior??
Further reference can be made t o“eTnetrlgee nly of t he
peparedoes vities. It states that emergency prepa

means all those activities and measures designed or undertaken to prepare for or minimize
the effects of a hazard upon the civilian population, to deal with the immediate emergency
conditions vhich would be created by the hazard, and to effectuate emergency repairs to,
or the emergency restoration of, vital utilities and facilities destroyed or damaged by the

hazard??

Therefore, the use of DPA authorptiednexstemadd be
capabilities, as the authorities may also be use
response, and recovery from hazards, terrorist a
other purposes.

In its origimnale flidn¥keldi Do wth§tdteelf @ompBelrAa tdi ons and act
armed forces, the Atomic Energy Commission, or a
indirectly and substantiall¥OQvencée¢hredawiyth the
reaut herandt ammendments to the DPA, Congress has
definition of mnational ZSdXd:fetﬂnsaet,tzinnd:,diCd)nsgafezsgaiin
infrastructure assistance to anythfeordeeffginn intaitoino. n
For more on the other definition changes to the
sectheofni nitions of Koefy tTheirsmsr eemortth.e DPA

The DPA also includes a full statement of policy

“DeclaratihnoR20POli €pngress amended the declara
text to explicinhg testonastnrattdickasa®rbeing pa

defense” (50 U.S.C. Appx. §2071(a)); Title TII1I1I authorities
U S.C. Appx. 882091(a), 2092(a), 2093(a)); and Title VIl voluntary agreement authorlty requires that the use helps
“provide for the national defense” (50 U.S.C. Appx. §2158(

2250 U.S.C. Appx. §2152(14); Section 702(14) of the DPA.
2342 U.S.C. §5195(a)(3)
24 SeeSection 702(d) oP.L.81-774.

25 For further discussion of the evolution of the definition of national defense, see The National Infrastructure Advisory
Council,Framework for Dealing with Disasters and Related Interdependencies: Final Report andrraudations
AppendixG: The Defense Production Act, Washington, DC, July 14, 2009, pg2 44thttp://www.dhs.gowlibrary/
assetsiiachiac_framework_dealing_with_disasters_pdf

26123 Stat. 2017, Section 8BfL. 11267 Bot h “cr i ti cal inndf rsaescturru o tyi'r ea’r ea dd I meend
Section 702 of the DPA, 50 U.S.C. Appx. §2152.

2750 U.S.C. Appx. 82062; Section 2 of the DPA. This section comprises congressional findings, Section 2(a), and a
statement of policy of the United States, Section 2(b).

2Forinshnce, in Section 2(a)(1l), Congress now finds that “the
of the domestic industrial base to supply materials and services for the national defdngerepare for and respond

to military conflicts,natural or mancaused disasters, or acts of terrorism within the United States [ Tt al i ¢s added. ]
Additionally, the Reauthorization of 2009 added Section 2(
App. 8820612171] should be used to reduthe vulnerability of the United States to terrorist attacks, and to minimize

the damage and assist in the recovery from terrorist attac
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The declaration washbHbiadidaormmeadefdftoi émtc ]l ader gy s
distributi dans tfeocrthmso loofg ireesnewable energy to augme
furrt mes sure the adequate maint?*rthan Re aaft htolrd zdd meo:
2009 also often reordered or slightly reworded v

Aut horities under Title I of the DPA

Priorities and Allocations Authority

Section 101If( aa)heo fDPTAI tsltea tle sa

The President is authorized (1) to require that performance under contracts or orders (other

than contracts of employment) which he deems necessary or appropriate to promote the

national defense shall take priority over performance uadgrother contract or order,

and, for the purpose of assuring such priority, to require acceptance and performance of

such contracts or orders in preference to other contracts or orders by any person he finds
to be capable of their performance, and (2ltocate materials, services, and facilities in

such manner, upon such conditions, and to such extent as he shall deem necessary or
appropriate to promote the national defefise.

Theri orirtf)or mance authority allowsimahabyfederal gc
availability of c¢critical materials, equipment, a
interest of national defense, and to receive tho
contracts before aryWnatedreltahm gmpged pafg stomde ePRAt . a
(including corporatliensgqasrddfinedcceopitprune)t
though regulations implementing Title I authorit
The |l imitedrawhewaacperfon is required to or may
order can be superseded by the di®lIenc teixoenc uotfi ntgh ea
contract under the DPA, a contractornisngnot I iahb
P.L. 11167.

291n the 2009 reauthorization of the DP4# existingprovision in the declaration of polisyasamended to state that

“to further assure the adequate mai nt extentpassbleodbmestib e do me s t i
energy supplies should be augmented through reliance on renewable energy sources (including solar, geothermal, wind,
andbiomasssources)more efficient energy storage and distribution technolggied energy conservation measlire

[italics addedor new tex}. See 123 Stat. 2007, Section 3of. 11167 and the current 50 U.S.C. Appx. §2062(a)(6);

Section 2(a)(6) of the DPA.

In other words, undehis declaration of policy, Congress has found that it is in the interest of national defense

preparedness that the government assure some level capacity exists in the domestic industrial base to produce and

provide renewable energy sources, including flbomass sources.

3050 U.S.C. Appx. §2071(a); Section 101(a) of the DPA.

31 As noted in regulations for Title | authorities, especially 15 C.F.R. §700.1(b), this priority authority is broader than

similar priority authorities provided in other statutes including Section 18 of the Selective Service Act of 1948 (50

U.S.C. Appx. §48).

250 U.S.C. Appx. §2152(15), Sect indvidual7corpofatiof, partoefship, he DPA, de
association, or any other organized group of persons, or legal successor or representative thereof, or any State or local
governmentoragncy thereof . ”

BContracts and rated orders” have the same meaning in the
definition for rated order” provided by 15 C.F.R. §700. 8
34 See, for example, the regulaticestablising standards androcedure§ or t he use of the Secretarie
Energy, and Transportation delegated authorities under Title | of the DPA (15 C.F.R. §700.13, 10 C.F.R. §217.33, and

49 C.F.R. 833.33, respectively). These regulations explain the circumstancesnenpegyseject a prioritized contract,
though these conditions are limited by the clause “Unless

«

«
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rul es, regulations, and orders (e.g., 9rioritiza
or orders 1 ater 3lehcel agroevde rlnemgeanlt]l yc ainn vaallsiod .pri or i t -
contracts between twaotprictatbetpwaearmi as priumeh conta
subcontractor, if needed to fulfill® a priority c
Title I also abl boosratchoen tPrroels itdheen tgetnoer al di str i b
services, aoncda tfiaocni laiuttiheosr.i tAyl Ir el ates historicall
programs of World War II, when the distribution
managed to maximize the produ*Tthiiosn aouft hgooroidtsy niese d
used today, and is currently only implemented fo
under whic the DOD may augment 1its airlift capa
defense r®lated crisis.

There are sever aol trhet aplrlieco rriesitersi catnido msl ltocat i on
cannot be used for* Addittriaccrt asl loyf, eunmpll eosysmeanutt.h or i z
resolution of Congress, the authority cannot be
are niotedetqgmm assist in the production or devel op
unless directly authoriseede®ayr y.he President or a
#1 Ul UOPOEUDPOOUWEOGEwW#1 OI T EUDPOOU

In statute, Title I prioritiepremdtael heataoneh anu
defe&hne E. O 13603, the President “diauy tthee rusceodh s t r a
only to support programs that have been deter min
promote the "hat itchntahlei dSdefecarnesteary of Defense, t he
Security, or the Secretary offOEmergyprdgpemdisng

3550 U.S.C. Appx. §2157; Section 707 of the DPA. Immunity under this provision is limited, and doesfaot ¢

blanket tort immunity to a contractor for liability to injured third parties. Also, carrying out a contract according to its
terms does not necessarily entitle a contractor to be indemnified by the government when the resulting product injures
third parties, absent an indemnification clause in the contract. Hercules v. United States, 516 U.S. 417 (1996).

36 See, for example, 15 C.F.R. §700.3(d).

37 Seefurther explanation of allocation authority in 15 C.F.R. §700.30(a)(2). In a proposed rulemaking that would
revise current regulations issued by the Department of Commerce with regards to priorities and allocations authority,

the proposedefinition of all

o ¢ a t iThewrontiokof the ‘distribution of materials, services, or facilities for a purpose

deemed necessary or appropr BeeDeep atrot mpermotmoact fe (@G chmmenractei ,o n“aRe wdies
Defense Priorities and Allocations System Reguallatis , PederalRegiste6332, January 31, 2014.

38 Department of Homeland Securifjhe Defense Production Act Committee: Report to Conghesgist 2011, p. 9.
For more on the CRAF program, dap:/www.dot.govbstbisertraf.htm

39 This restriction is written as a parenthetical in Section 101(a)(1), but is an important constraint on Title | priorities

authority.

4050 U.S.C. Appx. §2074; Section 104 of the DR/should be noted that developmamd production of chemical
weapons and biological weapons are prohibited by the Chemical Weapons Convention (CWC) and the Biological
Weapons Convention (BWC), respectively. The United States is a state party to both of these international treaties and

is legally bound by their obligations and prohibitions.
41 SeeSection 202 of E.O. 13603. Determinations are made

(a) by the Secretary of Defense with respect to military production and construction, military
assistance to foreign nations, military use ofl ¢ransportation, stockpiles managed by the

Department of Defense, space, and directly related activities; (b) by the Secretary of Energy with
respect to energy production and construction, distribution and use, and directly related activities;
and (c) bythe Secretary of Homeland Security with respect to all other national defense programs,

including civil defense and continuity of Government.

In practice, some determination authority has been furthéelegyated within the executive branch. An exanople
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u tporroyv ildaimmggu aSgeec t i on 101 (a) priorities an

ce t he *“Hroiwgivrear]l, e ma ctthme mRte acuft htolre zT:
a rulemaking requiremeatt to the s
legated priorities and allocatio
te furthe encourages these rule

e G venrdhmended Aty otulnd a
or .

o v Z

r
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u re required to be 1issued W
he six departments delegated auth
s u eJdu nfei nla@l h or2u@l hed4si ta sh aosf been peri o
orm to evolving pract’ices and DPA
blishing the Defense Pdiomriittises a
OC mag sumrcentl984updating the DPAS
Dofa20md®nt ad s vAgridcul puopobaed rul
Defense and Heazxlltelh sendd rldman i Sie mpwu

written determination, issued by the Department of Homeland Security through FEMA, can be found at
http://www.fema.goyddf/aboutprogramsdpasigred-programdeterminationsl 00506. pdf

42 SeeSection 101 oP.L.81-774.

43See 50 U.S.C. Appx. §2071(d); Section 101(d) of the DPA and U.S. Government Accountability[fferese

Production Act: Agencies Lack Policies and Guidance for Use of Key AiggoBAO-08-854, June 2008, at
http://www.gao.gopgroductsbAO-08854 Sen. Christopher Dodd, “Defense Product
2009, ” Senat eS. BéniCengrassianal Recogdeptamber 16, 2009, p. S9480.

“For original rulemaking of the Defense Priorities and Al 1l
Priorities and AHederalRegisteBO4l2, July 805 1984 nPrict to théd DPAS, DOC maintained a

“Defense Material

s System” and a “Defense Priorities Syste

45DOC has twice proposed to revise its DPAS rule in accordance with the Realithoioz&0009. It first proposed a

rulemaking that would revise this existing regulation in June of 20itGhis proposal was never finalized. See

Department of Commerce, “Revisions to De fkedesabRedteri orities a
32122, June 7, 2010. However, on January 31, 2014, the DOC replaced this proposal with another, different proposed

revision. As note

d in the ¢ uune20h0tproposed nule wotldve substhntiadtya k i ng, t he

reorganized théormat of the DPAS. Thifcurrent]proposed rulevould largely retain the existing format. S e e
Department of Commerce, “Revisions to DefledesabRedistei or i ties a

5353, January 31, 2014.

46 The Department of Ageulture has a proposed rulemaking that has not been finalized, see Department of

Agriculture, “Agr

icultur e FeadédradRegisteR9084, Mayld, 2041.Thec at i ons Syste
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The allocation authority has rarely been used by
contracts 1s routinely employed by the DOD. I n a
moer than 300,000 contracts, representing more th
repobryt etellpard ment and its subordinate military de
FY20MT2hese prioritized contrBDOGEGs darle gtaytpeidc aalult yh oir

with respect to materials, services, and facilit
regulations guidin*S otnhee nuostea bolfe té&hxiasmpalueosh odffi ttIy@D I
priorities aut hotrhiet yd eivneclloupdnee nstu popfo rtthien gl nt e gr at e
System and Mine Resistant AWhudk Phet pcti odi ¢ MRAP
is used far less frequently by other departments
preveonft itoenr rori sm and mnatural disaster preparedn
Investigation has prioritized contracts 1n suppo
the U.S. Army Corps of Engineeratpmri Neiwt iOrd E amsn
Hurricane and Storm Damage® Risk Reduction Systen

Title I and Energy

Title 1 al
President

so contains several provisions related
to all

domestic energ
to e
h

ocate anedq upirpinoernitt,i zaen dc osnetrrvaicctess f
supplPliThs simuchotrditty ovascuwumetda bgye
nsure that emergency supplies of n

eel npeidn ge lteoc tarviociadl t°BlH wascaktvoeurt,s Sienc teiaornl yl 0
stricts 1ts aut hoeursiet ioefs gfarsoom ibneei nwgi tuhsoet
f Congress.

0
1
y

ction 106 of Title elnenagsyarme m@ald nwarti &% icaad e s i gn
t

a
is designation enables other authorities 1in h

Department of Energy issued a final rule codifiedin 10 C.F.R2Parf , s ee Department of Energy,
and Al locations SHkedetakRegisRal408, Duly 16, 2000s The’ Defattment of Transportation

issued a final rule codified in 49 C.Z&atioRand Alacation 33, see Dep
Aut hority Exercised by the Secretary o fFed€ralRegistgror t ati on Und
59793, October 1, 2012. The Administration has reported that new rules are being prepared by the Department of

Agriculture and the Department of Health and Human Services, but did not mention the development of a rule by the

Department of Defense. See Department of Homeland SeciligyDefense Production Act Committee: Report to

CongressMarch 31, 2013, p. 4.

47 Department oHomeland SecurityThe Defense Production Act Committee: Report to Conglesgist 2011, p. 7.
Total contract data for FY2012 compiled from USASpending.gov on May 17, 2013.

48bid. DOD has been rdelegated authority by DOC to use their regulations attwbaties for Title | priorities
authority.

“There are two levels of priority rating provided in DPAS
For a discussion of the different priority ratings, see 15 C.F.R. §700.11. DOD, as a fratetice, includes a DO

rating on most commercial contracts. Only select progr ams
programs, sebttp://www.bs.doc.gowdpaspdfdocslist_of dx_approved_programs.pdf

50 Department of Homeland Securifjhe Defense Production Act Committee: Report to Conghesgist 2011, p. 8.

5150 U.S.C. Appx. §2071(cBection 1Q(c) of the DPA.

52 For discussion on how DPwas used in this situation, see U.S. Congress, Senate Committee on Banking, Housing,

and Urban AffairsCalifornia Energy Crisis and Use of the Defense Production #a#" Cong., ®'sess., February 9,

2001, S. Hrg. 10215 (Washington: GPO, 2001).

5350 U.S.C. Appx. §2076; Section 106 of the DPA.
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tion of energy in any manner whatsoever (s
pment, or any energy facility so3d®fruction
). [S5§ C.09ppa.nd§ §22096] for §Fhibhetestfuetipno
anteitagsy t r at e gi ¢ an’dwacsr idteil ceat le dmai tne rSieaclt i on 5
horiz2Witoh otfaR2008striction elimiymathed, ct he
production became unnecessary, so the Reaut
ons on the pr°Tduec tiisosnu eo fo fs ysnytnht ehteitci cf ufeule.l p -
e DPA for energy production has an extensiyv
t

F oo oo

or intfdieas TWtle III of the DPA

—

ITT authorities arehasntamdede qoahel puppbyur
ty to produce, essential materials and good
rities, the President may provide appropria
nize, xpandothe pmddaction capacity of domes
nents, critical technology items, materials
tion of the national ®TheuPreyisdenategyadsot
itle III authorities to ensure that c¢critica
ials, and 1industrial resources are availabl
se requirements duringndp enaacteitoinndl, n egirdardgueantceyd
horization of 2009, Congress amended and re
se and content of the %Rrtchmrain iadmirmeimati ma tpir
point, lahgoagbowas Tuptetéldltto comply with
and structure.
Guarantees and Direct Loans
ons 301 and 302 of Title III of the DPA aut
t loans to 71 chdouwctef aclursr eonft ionrd upsrtorjieaclt erde sso ur «
, or essential mater i a®Lso ame egdueadr afnotre emsa tainodn a
can be issued to private businesses to hel
oduction and deliverie$Aodisectvilboances

54 Seethe former 50 U.S.C. Appx. §2076(2) [2006 edition]
55123 Stat. 2009.
56 See50 U.S.C. Appx. §2095 to §2098 [2006 edition]; the former sections 306, 307, and 308 of the DPA.

57 In brief, these DPA authorities supported the Synthetic Fuels Corporation, establiBhleddi®294. Language
rescinding most of the Synthetic Fuels Corporation fundiag wcluded in the FY1986 continuing appropriations
resolution H.J.Res. 465P.L. 99190).

5850 U.S.C. Appx. §2077; Section 107(a) of the DPA. Many of these terms are defined further in 50 U.S.C. Appx.

§2152.

5950 U.S.C. Appx. §2077; Section 107(b)(1) of the DPA.
60123 Stat. 2012017.
6150 U.S.C. Appx. §2091(a)(1). The beginning of 50 U.S.C.xABR092(a) includes the same basic text as

§2091(a)(1).
62 |id.
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otherwise unavailable in the priv

Accordin to Senator Christopher §. pDoddipfl Conn
sponsor, the loan authorities provided in Sectio
with the Federal CY¥lemdige Rerfaolr,m tAkds @ fcHdddPes inc
the use of the authority by the President. For e
Section 301 and 302 authorized the “Pnduwsdendal to
resourtcfddwblhoh the direct loan or Il oan guarantee
identified ’si nanntrhwealPrbewdgleetnts ubmi ssion to Congres
submi £Sinog¢.reauthorization, the buwudhgetmusut bber it
specifically included in appropriations passed b
t hey ¢ an®Bboet hi sbseufeodr.e and after 2009, the Preside
restrictions on usedefofthnstaovnhdéremgrgencygdpet
President Yor Congress.

Except in declared national emergencies, this st
loan guarantees or direct loans meet a number of
importantly, one of the conditions in using the 1
t he moesftf eccotsitv e, expedient, and practPcadbraltern
to the reauthorization,déeéeher Birasitdbhat hhd bbehirt
industrial sources to produce a good or service
defensedafndn n o®hldre matnhde r wor ds , the President had
that thereiwa$ sanpphyudHfiae good before i1issuing a
Reauthorization of 2009 removed this requirement
for guarantee and direct 1oans to iinsc lruedpea ipdr obvyi s
the rd°Fopientample, the President i‘semswnmbdbdeired
assuttahnacte a recipient of a loan or "loan guarante
63 For more on direct loans and loan guaranteesCB&Report R4263Budgetary Treatment of Federal Credit

(Direct Loans and Loan Guarantees): Concepts, History, and Issues for Congress

4Sen. Christopher Dodd, “Defense Producti cSnl67Act Reaut hori z:

Congessional RecordSeptember 16, 2009, p. S9481.
65 Seeformer 50 U.S.C. Appx. §2091(e)(1)(A) and 50 U.S.C. Appx. §2092(c)(1) [2006 edition].
6650 U.S.C. Appx. §2091(a)(3) and 50 U.S.C. Appx. §2092(c).

67 See former 50 U.S.C. Appx. §2091(a)(3) and 50 U.Bpx. §2092(b)(2) [2006 edition]; and current 50 U.S.C.
Appx. §2091(a)(2) and 50 U.S.C. Appx. §2092(b)(2).

6850 U.S.C. Appx. §2091(a)(2)(C) and 50 U.S.C. Appx. §2092(b)(2)(C).
69 See former 50 U.S.C. Appx. §2091(a)(3)(D) and 50 U.S.C. Appx. §2092(b)(2[{09 edition].

70 The Reauthorization of 2009 added 50 U.S.C. Appx. §§2091(a)(2)(D), (E), and (F) and 50 U.S.C. Appx.
882092(b)(2)(D) and (E); which are Sections 301(a)(2)(D), (E), and (F) and Sections 302(b)(2)(D) and (E) of the DPA,
respectively.

"1 See B U.S.C. Appx. §82091(a)(2)(D), Section 301(a)(2)(D) of the DPA.
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Purchase, Purchase Commitmemimsent and Installa

Section 303 of Title III grants the President an
expand, or restore domestic industri’?Thebaese capa
authorities i1include, but are not limited to:

e pursihmg or making purchase commitments of 1nd
technol gy items;

e making subsidized payments fd% domestically |

e installing and purchasing equipment for 1indu:
productiy®e capacit

In general, Section 303 authorities can be used
private industry to produce and supply critical
The scope of Sect sfomr 3it0dBe ecamttihvoersi ttioe sb ea Isltorwuct ur e
ways, including direct purchases or subsidies of

#1 Ul UOPOEUDPOOWEOEwW- OUPI PEEUDPOOwWOT webw( OEUUUL
Prior to using Section 303 authorittiheesr,e tihse al a w
“domestic indus’forab pasetishbatfahldustrial resou:
technology item that 'fThhriesa tdeentse rtnhien antaitoino nianlc 1duedfee
industry of the United eStpaetced £ dcdmn ptr ovdasondkl ¢ ¢
in a timéTlhye nmParnenseirdent is required to notify the
determination is made and give the committees
emedyrthiekpeaeated to eRThe dPr$e5s0i dmeinitl iiosn.aut hori z
etermination and notification provisions 1in per
he Pr es i ddeenlte,g aobnl ea bnaosni s , detetmiands wolwd di sdwet
mpair natfonal defense.

" ObPw2l EUPOOwWt Yt w UUT OUPUaAwW" T EOCT T EwbOwWUT T wlli E
Expansion of Authorities

Section 303(Ca)( 1“Dn od 8lDidPsAta pa fo va cdtecisomsn t he Presi de
to meet ttthe meaadsonamfl defense. In the Reauthori z:
Pressdenmt hority in Section 303(a) (1) to specifiec

7250 U.S.C. Appx. §2093, Section 303 of the DPA.

#50 U.S.C. Appx. §2093(a), Section 303(a)(l)(A) of the DPA
resour ce” aria50UISCtApR §21529 Seftion762df the DPA.

7450 U.S.C. Appx. §2093(c), Section 303(c) of the DPA.
7550 U.S.C. Appx. §2093(e), Section 303(e) of the DPA.

®“The President delegated authority to make these deter
procurement for mnational de fSection 803(a)@®)ofthe ORASSiatesthat3a® 5 ( b) of E. O
“industrial base shortfélexistswhend o me s t i ¢ industry “cannot be reasonably exp
the need.?”

7750 U.S.C. Appx. §2093(a)(5)(B), Section 303(a)(5)(B) of the DPA.
7850 U.S.C. Appx. §2093(a)(6), Section 303(a)(6) of the DPA
750 U.S.C. Appx. §2093(a)(7), SectiBA3(a)(7) of the DPA.

t
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“create, maintain, protect, e xpialni(ﬁ?H reosrv iroeusstlayr, t d
this section only stastsdsthan therfafabhtobbaat i eheco
DPAMore significantly, the Reauthorization of 20
actions in the Sectoi omc3l3d(ea p'd bowe ¢da msge odtoiro ft h e
productiofacdpabithetiasrcecased use of emerging te
applications and the rapi@ transition of emergin
Likewise, Section 3@3Pearshaenktong zwthhociez pd otdhu ¢
directly procuring and installing manufacturing
owned industrial facilities. In the reauthorizat
President ttlne pmodii fdiec ftoiron or expansion of priva
ability to sell and transfer e Winp medndti ttioco np r it+vhaet
statute now requires that the owdewomof has i1indust
subsection of authorities indemnify the federal
Comprehensive Environmental Respon¥e, Compensat:.i
Det e r mi ation and Notification Requirements
While the iRmawtfh®Wi0Hatti ghtened restrictions on
appears to have eased the use of Section 303 aut
the President i1is required “dommakeeshiddsaet minatio
shorvpfahlparticular good before initiating actio
the statute by the 2009 dreetacurtnhi onraitzi aotni orne,q utihree mPerne
section also 1ntchhautded the conditions

purchasespurchase commitments, or other action pursuant to this section are the most cost
effective, expedient, and practical alternative method for meeting the need; and

the combination of the United States national defense demand and foreseeable nondefense
demand for the industrial resource or critical technology item is not less than the output of
domestic industrial capability, as determined by the President, including the output to be
established through the purchase, purchase commitment, or othe®action.

However, these two conditions were struck from t
addition, the law previously contained a 11mitat
actions to rectify a domes206069intthetactl obastethah
aggregate spending in excess of $50 %ifihlilsi on need
was changed in the reauthorization, and the Pres

8050 U.S.C. Appx. §2093(a)(1), Section 303(a)(1) of the DPA

81 See the former 50 U.S.C. Appx §2093(a)(1) [2006 Edition], what was 303(a)(1) of the DPA.
8250 U.S.C. Appx. 882093(a)(1)(C) and (D), Section 303(a)(1)(C) and (D) of the DI34Stat 2014.
8350 U.S.C. Appx. 8§82093(e)(1)(C) and (D), Section 303(e)(1)(C) and (D) of the DPA.

84 Specifically, 50 U.S.C. Appx. §2093(e)(2), Section 303(e)(2) of the DPA requires owners to waive claims against the
United States under Section 107 oBXf CERCLA. For more on these liabilities, se@S Report R41039,

Comprehensive Environmental Response, Compensation, and Liability Act: A Summary of Superfund Cleanup
Authorities and Rlated Provisions of the Adty David M. Bearden

85 See former 50 U.S.C. Appx §82093(a)(5)(C) and (D) [2006 Edition]. They were deleted from law in Section 7 of
P.L.111-67, 123 Stat. 2014.

8 See former 50 U.S.C. Appx §82093(a)(6)(C) [2006 Edition].
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of peeral$wdimihgiparadéd of 30 days fol

aggregate
committees %Bf jurisdiction.

Delegation of Section 301, 302, and 303 Auth

In E. O. “hd3ad3pfthkaech agency engagedisn procur e me
del e ghaet emh jtor ity of the authorities of ®Sections

These agencies are speciTfhiicsa Idleyl eigdaetnitoinf iiendc liund eFs.
make all determinations notoadpl gatvbyecitelisn
delegation does noetn cionucrlaugdee tthhee eaxuptlhoorraittiyon,o de v
of strategic and critical materials and other ma
in the statud eonlayndt oi st hdee | Seegcarteet a¥'i es of Defense
E. O. 13603 offers a level of wuniformity and clar
was absent from previous executive orders. Under

pr22009 DPA, authorities had been delegated throu
additionally tied to another executive order. Th

rde
order for delegations®was eliminated in E.O. 136

Use ofITiAtehdrities

According to the Defense Production Act Committe
loan authorities provided in Section 301 or Sect
current projects aref iThiittliea tIéfdIh monfd etahreS elBPpAp. o 0 x B th3
2&urrent Title ITII1 r es earffcohc uosre dp roonc uernesnuernitn gp rfouyjte
production capabilities and maintainfng U.S. tec
Exampl es “Lintchlivudne laon Bf o6t eS8 ya e §AmeTtiagomtt weoing h t
Ammunition ProdThesenceknimpiaesivedike many ot her
meant to establish a domestic capaciteynttiomalproduc
for nmational defense.

8750 U.S.C. Appx §82093(a)(6)(B), Section 303(a)(6)(B) of the DPA.

88 SeeSections 301, 302, 303, 304, and 305 of E.O. 13603.

8Section 801 (h) the reals ofthe Departméends ofsState, tustice, the Interior, and Homeland

Security, the Office of the Director of National Intelligence, the Central Intelligence Agency, the National Aeronautics

and Space Administration, the General Services Administrationalinther agencies with authority delegated under

section 201 of this order.” Under Section 201 of the execu
Agriculture, Commerce, Defense, Energy, Health and Human Services, and Transportation.

90 Section 305 of E.O. 13603. The only determination not delegable is 50 U.S.C. Appx. §2093(a)(7)(B), Section

303(a)(7)(B) of the DPA. This determination allows the President, on-delegable basis, to waive requirements in

Section 303(a)(1}6) on theuse of those authorities.

911n statute, seB0 U.S.C. Appx. §2093(a)(1)(B); Section 303(a)(1)(B) of the DPA. The authority is delegated in

Section 306 of E.O. 13603. The Secretary of Interior is delegated this authority in consultation with the $écretary

Defense, as the National Defense Stockpile Manager.

2Seet he definition for “head of each agency engaged in procu
12919, which had been issued on June 3, 1994.

93 Department of Homeland Securifjhe Defense Production Act Committee: Report to Congeesgist 2011, p. 10.

For a current list of all DPA Title 11l projects, sh&p://www.dpatitle3.condpa_db/

94 bid.

9 Seehttp://www.dpatitle3.condpa_dbproject.phpi=67 andhttp://www.dpatitle3.contpa_dbproject.phpi=66,
respectively.
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Defense Production Act Fund

The DPA contains a blanket authorization of ppr
provisions®HEintdl pulrlploseff .t he DPA also establishes
Productt ibundc that is available to carry out all
e monies in the DPA Fundheznd®8Av &i ladbloe usmtdi It oe
l1 proceeds from DPA activitApsouvnded Tommedli Il

Th
al
or p
$750 million, excluding monies appr Iphrei aotneldy f or
substantive c¢hangen ntahdee Rteoa utthheo rO PzAa tFiuonnd oif 200 9
allowable annual balance for thTeablpendvifdom $H®OO
appropriations to the DPA4IFtunids bpedswsielml &F Y2drl 0Oa mm
the DPA Fund to be made in any of the Dbills prov
delegated TitHowkhWkragutahorirecent odt hecDPApPuongrh
come from appropriation bills for the Department
omnibus appropriations Thblk)n DiY2t0ildct it hel P,e pas t
Energy has been authorized to transfer up to $45
appropriation o another account
Table 1.Appropriations to the DPA Fund Since FY 2010, in Millions
Fiscal Year Law Appropriation Amount
2010 P.L. 111118 123 Stat. 3422 $150.7
2011 P.L. 11210, 125 Stat. 51 $34.3
2012 P.L. 11274, 125 Stat. 800 $170.0
2013 P.L. 113, 127 Stat. 291 $223.5
2014 P.L. 11376, 128 Stat. 98 $60.Ek
Source: CRS analysis of appropriation acts. Dollars rounded to the nearest hundred thousand. These figures
maynot account for transfers or other obligations to the DPA Fund and may not reflect adjustments to
appropriations required by recently enacted legislation.
a. P.L. 11376, 128Stat. 165, also authorizes the Department of Energy to transfer up to $45 million to the
DPA Fundfrom the overall appropriation of $1,912 million for the Energy Efficiency and Renewable Energy
account
9650 U.S.C. Appx82161; Section 711 of the DPA. This section will terminate on September 14, 2014, unless
reauthorized.
9750 U.S.C. Appx. §2094; Section 304 of the DPA.
9850 U.S.C. Appx. §2094(e); Section 304(e) of the DPA. The obligation of funds is defined in theiR«DDidd
Management Regulation as an “amount representing orders pl

r SHawe we 1, the balance 1in the DPA Fund at

t h

transactions during an accounting period that will require

Comptroller,Department of Defens€&jnancial Management RegulatioPOD 7000.14R, Washington, DC,
December 2008, p. Glossa?y.

99123 Stat. 2017.
100 See footnot@9 for an explanation and full list of the delegated agencies with Title Ill authorities.

lln its FY2014 President’s budget request, DOMawst ated
DOE, and USDA memorandum of agreement to supherconstruction of commerciatale biofuels production

facilities that can produce drep, hydrocarbon biofuels. For more information on the memorandum of understanding,
seeCRS Report R4285®)0OD Alternative Fuels: Policy, Initiatives and Legislative Activity Katherine Blakeley

andCRS Report R42568he Navy Biofuel Initiative Under the Defense Producéiot) by Anthony Andrews et al.
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The President 1is afFsumdrnemfuorreadr ty detsigamdereala ac
functions ®™The Skerfumdy of Defense has been del e
136%4As the Fund Manager, the Secretary of Defens
del egated) oirs trhees pfoinnsainbcliealf accounting of the fu
decimakinng authority over the use of the fund. T
change from E. O. 129109, as amended.

Aut hor intdieas TWtle VII of the DPA

Title WIPIA efontlhea ns an assorted mix of provisions
should and can be used, as welll as additional pr
Title VII, and how they have changeglatuinodresr athe R
the authority changed with the issuance of E.O.

Special Preference for Small Businesses

There are two provisions in the DPA directing th
businesses wheetns iusnsduecirn gDPcAo mturtahor i ti es!® Section
and expands upon a requirement in “Becdndnal 08 of
strong preference for small business concerns Wwh
maximum extent practicable, to such small busine
unempl oyment or areas that have demonstrated a ¢
identified by t'H*"ThSeser proavysioidHnkatwere not amende

Reauthorization of 2009, nor did the delegation

Definitions of Key Terms in the DPA

The DPA statute historical I'Thhoawghi hohailledefieneet
perhaps th mostanampoaddiamitonr &@&lr mde fiheirtei ons provi
in E.O0YW013608ime, the list of definitions provid
executive orders has been added to and edited, a
excepiMommat ably, Congres shoamdedeadn do osdepcfuiraertyi o n wf o h

a
€

10250 U.S.C. Appx. §2094(f); Section 304(f) of the DPA.
103 Section 309 of E.O. 13603.

10450 U.S.C. Appx. §2151; Section 701 of the DPA.
10550 U.S.C. Appx. §2078; Section 108(a) of the DPA.

106 The original law provided five defn i t i ons, including a SéeSdctiom702aPb&.8l- of “nati on
774.

1071 total, there are 17 terms defined in law in 50 U.S.C. Appx. §2152, and 13 additional definitions in Section 801 of
E.O. 13603.

108123 Stat 201-2018. Congress amded, in addition to the definition oftional defensethe existing definitions of
critical componentcritical technology domestic industrial baséndustrial resourcesandservices Congress struck
the definitions for dtical industry for national ecurity, essential weapon systeamdsmall business concern owned
and controlled by socially and economically disadvantaged individ@aiagress added the definitiomsaranteeing
agencyandhomeland security
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To a
Pr
need to obtain extensive information
the DPADy hrdeagl i ®mmbgdoeahamboadaht her wi s e
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untary Agreements

, voluntary agreements or plans of a
bbpenttionbegderadamntes or contract
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T

opriately use numerous auwtherities, otfhd h
nt may require a detailed understanding

or cremelmd oddministrat’i*Tnhiosf atuhtihso rAictty [htahse bDePeAn]
ma n
ications and uses, it 1s mesBucemmoonfFyladuet
Secuirndys ttnildl BP¥FTkesans sessmesnments are often
di n atthico nDewiatrt ment s of Defense and Homel and

Garo,nittoor trends, benchmark industry per for mari
factur i.m®T hcea psatbaitluittei eisncl udes a ureequirement

lations to insure thhe shepasuthdr puypopseusdd
s ma d e
ssured that no adequatfa oann & nayvothhhabrwrirtad t iowve da
ons i.bt*®Ho wegveenrc,y no such regulation has been i

0
a W
s fYchemshirlas iwderht rteppresentatives of 1ndu:c
re., labor, and other 1intermess, tswiitnh otrhdee r
l1 of the President, of voluntary agreemen
n a’"®Tdheef ePnrsees.i dent meomnmnddeé¢ti oemmienxe st hsatwha ch
t threat to the ngptbgiaphsidoerf etnos eec nogra giitnsg pirne
sive consultation process. Following the

(¢}

[
.

m

c O

10950 U.S.C. Appx. §2152(11Homeland secutyme ans ef forts “(A) to prevent terroris

States; (B) to reduce the vulnerability of the United States to terrorism; (C) to minimize damage from a terrorist attack
in the United States; and (D) to recover from a terrorist attack t he Uni ted States.?”

110 By comparison to Section 901 of E.O. 12919, as amended, Section 801 of E.O. 13603 altered the dafiihitions
transportation energy food resourcedood resource facilitiehead of each agency engaged in procurement for the
national defensghealth resourcesandwater resourcesSection 801 of E.O. 13603 added the definitinagonal
defens€same meaning as in statuteffsets andspecial priorities assistancét removed the definitions dfeads of
other appropriate Feded departments and agencjemdmetals and minerals

11150 U.S.C. Appx. §2155(a); Section 705(a) of the DPA.
112 Generally, see Section 104(d) of E.O. 13603.

WFor examples of some publically available industrial
http://www.bis.doc.gowdex.fhp/lotherareasbffice-of-technologyevaluationoteindustriatbaseassessments

114 pid.
11550 U.S.C. Appx. §2155(a); Section 705(a) of the DPA.
11650 U.S.C. Appx. §2158(c)(1); Section 708(c)(1) of the DPA.

1171bid. The consultation process is describe80 U.S.C. Appx. §82158(d) and (e); Section 708(d) and (e) of the
DPA.
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delegate may app
a

ove and comhfPmad itelse emgreadmen ti

ppr
such voluntaryfyoagrdementpercdanmnd dffgal defense 1f t
agreement would otherwise®™violate antitrust or ¢

e Historically, the National Infrastructure Ad:y
voluntary agreement “camadhdompiatnyi ehsa st ob eceono puesreadt et
in weapons manufacture, solving production pi
specificatiommommgd o hedE ke aMaprlietsi.me
Administration of the Department of Transpor:t
e st aebdl ivsohl unt ary agreements in the federal go
Intermodal Sealift Agr e ¥Ym&Edhtn d( ctohmmonl y referrt
Voluntary Tawiléere shAgraggamemtents are establishe:
the maritime industidyzadnomesamand rtamstploa tmd b
requirements of the Department of Defense.

e There were two substantive changes to this Vv
Reaut horiz®fFiaostgf iho@mdst circumstances, an
delegated authorwityhmuohe Abnerney General or
Commi ssion prior to finalizing the voluntary
permits the finalization of a voluntary agre:¢
Attorney General or iFe dehrea IP rTersaiddee nGo mdneitsesrinoi nn
nondelegable basis, that 1t 1is mneeded to mee:t
wake of a disaster that des®Seocyosndo,r tdheegr ade s
reauthorization extendedh tvhoel umatxairnyjum t er m | et
agreement, once it is est&blished, from t wo

The delegation o
of E. O¥Hbwe&3r,
Homel and Securit

v
. O. 13603 n

126

< m™

11850 U.S.C. Appx. §2158(f); Section 708(f) of the DPA.

11950 U.S.C. Appx. §2158, Section 708 of the DPA provides a legal defense to parties of voluntary agreements or plans
of actionthat can be used in civil suits or criminal actions brought against them undeusinitiws (82158(j)) or for
breach of contract (§2158(0)). These exemptions do not grant them blanket immunity from these laws.

120The National Infrastructure Advisory Cacil, Framework for Dealing with Disasters and Related
Interdependencies: Final Report and RecommendatiypgendixG: The Defense Production Act, Washington, DC,
July 14, 2009, p. 45, &ttp://www.dhs.gowlibrary/assetsiiachiac_framework_dealing_with_disasters.pdf

121 Department of Homeland Securifjhe Defense Production Act Committee: Report to Congbesgist 2011, p.
10.

122123 Stat. 201:20109.

1235ee 123 Stat. 2018 ab0 U.S.C. Appx. §2158(c)(3); Section 708(c)(3) of the Da report released before the

DPA reauthorizatiofin 2009 the National Infrastructure Advisory Council (NIAC) suggested that the voluntary
agreement authority could bepecially usefufor recovemng privately owned critical infrastructure following a

terrorist attack or natural disaster. However, NIAC was concerned that some of the restrictions for creating a voluntary
agreement would unnecessarily delay using the atitHollowing a major disasteiSee The National Infrastructure
Advisory Council,Framework for Dealing with Disasters and Related Interdependencies: Final Report and
Recommendationg&\ppendixG: The Defense Production Act, Washington, DC, July 14, 20098, at
http://www.dhs.gowlibrary/assetsiiachiac_framework_dealing_with_disasters_pdf

124123 Stat. 20185ee50 U.S.C. Appx. §2158(e)(2); Sectio8e)(2) of the DPA.
125 Section 401 of E.O. 13603.

26The legal rTtequirement for the regulations can be fou
found at 44 C.F.R. Part 332.
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Nucleus Executive Reserve

In Title VII of the DPA, the President is author
executl“N'uecsleutsheeEReé’erlvare frequently called the
Executive ReXETehreveNOENRDEWRoOul d be a pool f individ
expertise from various segments of ¢ttheneprivate s
federal employamads)vidbhilmls would be brought toget!l
positions within the federal government 1in the e
empl oyment. The historic concept of the NDER has

mo b itliiozna and produt™Thei Ryaaf hondustibasof 2009 a
by removing a c¢clause that allowed the President
NDER part®icipants.

The head of any gover nmeensttaalb ldiespha rat muenn tt oorf atgheen ¢
its méiNwerNsSDDER unit is currently active, though 1
for this possibility. Units may be activated onl

declares i“annwerigteinncgy tahfafte ct ing the mnational defe
of the unit is necessary to carry "ut the emerge
Aut horization of Appropriations
Appropriations for the purpos@lodfof*hThieDPodn 135 & . a u
regular annual appropriation for the purposes of
appropriations bill to the DPA Fund,®Rrhioourgh appr
to the Reauthorization of 2009, Section 711 cont
appropriations within a def i*hHeodwetvieme, ptehriiso & efpoarr :
provision was removed in 2080 . wAy gnadbiydanhi wi sk
overall authorization of appropriation.

Commi ttee on Foreign Investment in the Unite

Another section of Title VII grants the Presiden
acquisitions, andtitgktto vtelrs , p@atnanttioali nivmpact on

12750 U.S.C. Appx. §2160(e); Section 710(e) of the DPA.

128 presidat Dwight D. Eisenhower created the NDER in 1956 by issuing E.0.10660 under the authorities granted in

Title VII. It has served as a vehicle for training highly qualified private industry executives in war production
mobilization should the nationbefaced t h t he need to place the nation’s indust
program was inspired by the experiences of the War Industries Board of World War | and the War Production Board of

World War Il, when corporate executives were brought into govenhiservice, often with little or no compensation,

to organize the mnation’s industries for war production. Fo
Industries Board, see PaiMilAt aCy Koimpt éspettivei WorldWas t o n ¢wd t Pi
I ,THe Business History RevigMol. 41, No. 4 (Winter, 1967), pp. 3880 3; and Rober t-a¥ear Cuf f, “A

Man’ in Government: Geor ge N.TheBusingss History Revipvel. 4Waoc4d I ndustries
(Winter,1967), pp. 404420.

129123 Stat 2019.

130 Section 501(c) in E.O. 13603.

131 Section 501(e) in E.O. 13603.

13250 U.S.C. Appx §2161

133 5eeTable 1 above for a list of recent appropriations.

134 See the former 50 U.S.C. Appx §2161(b) [2006 Edition], what was Section 711(b) of the DPA.
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the DPAC #¥hendDPAdeldsonr Eq@Dirds60Be
one of the members as Chairperson of
es of HometansefSeveuastyhend@hdDefpasson
President is also required to appoint an
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13550 U.S.C. Appx §2170; Section 721 of the DPA.

136 Formore on CFIUS, se€RS Report RL33388,he Committee on Foreign Investment in the United States
(CFIUS), by James K. Jackson

B’See Executive Order 118 n4d.,t eUF & FeddratReqifteR026G Maydeld76. i n t he U

1385ee123 Stat. 2012020 for the creation of the DPAC in statute. The DPAC is now authorized in Section 722 of the
DPA, 50 U.S.C. Appx. §2171. The DPAC website ibtgt://www.acq.osd.mithibp/dpac.html

1¥Re p. Mel vin Watt, “Defense Production A&cl6/7Reaut horization
Congressional Recdr September 23, 2009, pp. H98H® 8 18 ; and Sen. Christopher Dodd, “TI
Reaut horization of 2 (501977Congessionat Recopbepiembedde2009,tp.iS8480. o

14050 U.S.C. Appx. §2171(e); Section 722(e) of the DPA. For more on the Federal Advisory Committee @GRS see
Report R40520Federal Advisory Committees: An Overvjdy Wendy Ginsberg

141 Section 701 of E.O. 13603.

“presidential Documents, “Designating Fedeal RégisteB208her s on of t
June 7, 2010. This relationship between the Secretaries of Homeland Security and Defense is supported by a

memorandum of agreement, availabl&tp://www.acq.osd.mithibpfesources.htmiThe Secretary of Homeland

Security served as the first Chairperson, from April 1, 2010, to March 31, 2011; the Secretary of Defense then served

from April 1, 2011 to March 31, 2012, and so forth.
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s provided to the Senate Commi:'t
ouse COhBmemiftesest oanFuabhnDPDPAC Serp
0, was submfotedalandesguyetaof 2
d and submitted to Congress on

h

a
e

2 were combi
C e calendar year 2013 was not a

Impact of Offsets Report

Of fsets are industrrtihalt dompdmEmnatgiooor rmmeattisc O C «
U. S. firms as a conditiomgotYepmmehtser i aomm¢hera
defense articles and/or defense services as defi
§2 751, atd $hg. Indaernational Traf§f 22B3 @ n. AFms Regu
defense trade, such i1industriaplr ocdouneptei nosna, t il oi nc ecnasne «
production, subcontractor production, technology

The eSteacrry of Commerce 1is required to prepare and
congressional committees an annual report on the
rial competitiveness, employmwmEfifenand trad
vernment or c¢omme*Tihael Realueshoafi zhe fieooms e fmd
reporting provi¥iThe tepbirtliagVhlk ofi s moThi tdli &
ntively in the move to Title VII.

[7 B

Issues for Congress

Reauthorization ofComgrPBA in the 113

Al l DPA authorities in Titles 1, I 11, and VII ar
with the exceptAon exfplfad mre ds d et iSemcst.i on 717 of t1
are exmmipedr Mrmation are:

e 50 U.S.&.07Mp,pxS.ection 104 of the DPA that pro
imposition of wage or price controls without
and the mandatory compliance of any private ]
cheaml cor biological warfare capabilities;

e 50 U.S.&.15AppxS.ection 707 of the DPA that gra
immunity from liabilatyhdéoprzedmpéguhgt wonhh,; DI

e 50 U.S.&.158ppxSsection 708 of the DPA that pro
e sbtlai s hment of voluntary agreements; and

14350 U.S.C. Appx. §2171(d); Section 722(d) of the DPA.

144 Offsets are defined in Section 801(k) of E.O. 13603. Offsets can be direct, where offsetting sales of goods and
services are related to the military export sale being contracted, or indirect, where they are not. This report is prepared
by the DepartmentfdCommerce Bureau of Industry and Security (BIS) and is posted onltig @twww.bis.doc.gov/
defenseindustrialbaseprogranséspffsetsfefault.htm

145123 Stat. 2020. The reporting requirement moved to Section 723 from Section 309 of the DPA, to the current 50
U.S.C. Appx. 82171 from the former 50 U.S.C. Appx. §2099 [2006 Edition].

146123 Stat. 2006; 50 U.S.C. Appx. §2166.
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e 50 U.S.8.170p,pxSection 72hldedtllBaxo®BPA, the so
Ame ndment, that gives the President and CFI U
corporate acquisition activities.

In addition, Seesc ttihoant 7aln7y( ct)e rpmionvaisdhehl ofios eaf fon
the disbursement of funds wunder, or the carrying
other obligation ent’predritooipsr ¢deamti ntaditomis TA
mstance, that prioritized contracts or Section °:

Septemberwodull,d 2s0tli4dl 1 be executed until completio
Similarly, the statute tsipgeactief,i essu btphoaetn at,h ea nadu tohtohr
information necessary to administer the provisio
DPA, will not expire until t®Wo years after the t

If the DPA were to ementby &htherazedoahethopet me
partial substitute for the Title I priorities an
of the Selective Service Act ovfith9ds&hyalpleawonnt for
“‘artbaldema’aadi akbguiregthetppeowedbmteo order above
the interestfHowewat, onalhsechadn ydi scussed in
executive™ hancBebeftcewvel Sgervice Act authorit
priorities and allocations authority in that
armed forces or atomic neanteirognya dperilaegfrieanfise (1 n st
DPA), and that it does mnot offer liability »p
ered by Sect%hdid i7t0i70 noafl ltyh,e tDhPrAough t wo mor e s
h oorniizpe da t i me of ‘“wWanmi Gteonwphlemc evapriicr ity order s
essary for the armed forces, or even assume f

ms, so long as persons®are justly compensated

T o S5O B
o0+ ho o g
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quently, Congresszhasthel DPPAclbytoxtrendthg t he
vided in Section 717 for a limited period, s u
ndments to Yhe otvbenlé¢isctamutaeances, Congress
y extendiwgd7tldlatS8edtoroseveral years while also
he ™Mlaanw.either circumstance, reaut horizations ha
hough on occasion the DPA has beenslrataiuvmchori zed
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14750 U.S.C. Appx. §2155(a); Semti 705(a) of the DPA. Thus, under current law, Section 705 authority would expire
on September 30, 2016.

4850 U.S.C. Appx. §468. The law calls for the President to
Board” whose f uwdwere abolishedysee 30 US.E.iAppx.846§, note.

149 For example, see the testimony of Eric L. Hirschhorn, Under Secretary for Industry and Security, Department of

Commerce, in U.S. Congress, Senate Committee on Banking, Housing, and Urban@¥isght of the Defense

Production Act: Issues and Opportunities for Reauthorizatldd" Cong., ® sess., July 16, 2013, S. Hrg. 166

(Washington: GPO, 2013), pp-®8

There are many other potential di fHieSelectiveSewicethett ween t he DP
authority, including that the latter requires the President to notify Congressional committees and wait up to 60 days

before issuing prioritized orders in excess of $25 million.

151 See both 10 U.S.C. §2538 and 50 U.S.C. §82. Raesstdeorge H. W. Bush delegated these authorities, and the
aforementioned Selective Ser vi cNatiohalSecuritytindustdal i t y , in Executi
Responsiveness” Feédéral Registet079, January 10, 1991. The delegations of authoritgiariéar to those made

for DPA Title I authorities in E.O. 13603. Of historical note, E.O. 12742 was released during a period of time when the

DPA was not reauthorized and the nation was in the midst of the first Gulf War.

152 For examples, se.L. 116367, P.L. 106363 orP.L. 102193

158 For examples, see.L. 11167, P.L. 108195, orP.L. 102558
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vehicle such as the NatFomrala Dehfreonnsoel cAgiyt hofr i azlalt i
reaut horizing the TBBPAdesiAnce inception, see

Thleaws discussed above reauthorized the DPA by e

Secti®dt7mAay also be possible to implicitly ext.e
appropriating funds for carryingveunltabhe pfoOwr st
termination date had been reached. For example,
which did not explicitly amend Section 717, but
to the expiring previysitdms dthitshd& YRBA,S iatp pirso plriik
implicitly suspending the September 30, 2014, te
appropriated funds. Finding an implicit suspens:i
Congress wouwml dnelmanvien grhaedes appropriation of funds
ful f'1d eadddi tyenrt § Y2061l kpending 1| aw, an 1implic
termination date could aflsomacosti ningpereoval exi
Howevar previous instances where a continuing 71 es
text of the resolution 1tself or as incorporated
expire no implicit suspen’®ion of that expiratio
The rationale for finding an implicit suspension
in scenarios where Congress appropriates funding
termination date would hetwatedbanpdesdcr Fobedexnmphe
paragraph, the hypotheyeamn | FYZ@UI ngppropiidaetdi om
resolution would become available at the beginni
sunset at the epgdmefit F¥@a0ldmpTlTheit suspension of
as strong where appropriations for DPA activitie
of those funds extend beyond it For example, ap
fiscal yeafasvaairlea btlyep ititilatbihley e arededt hat tempor al
availability of those funds would theoretically
GAO has previously opined that n6i metwheobdasgataf na
may be incurred after the ter fsi naaptpiroonp rdiaattei oans eav
funds remain from an appropriation mad?d®availabl

154 For example, the DPA was reauthorized for a year by a provision in Section 1P12 05261, the Strom
Thurmond National Defense Authorization Act for Fiscal Year 1999

155 This discussion of potential implicit suspension of the termination date due resulting frmpragipns was
written by Edward C. Liu and Rodney M. Perry in the American Law Division of CRS.

15671 Comp. Gen. 378 (1992) (finding that termination of U.S. Commission on Civil Rights at the end of FY1991 was
suspended by continuing resolution that appeted funds for FY1992 under the same terms as FY1991
appropriations law which provided funds specifically for the Commission).

157 | bid.
¥Consortium Venture Corp.
159 See, for exampl, P.L. 11376, 128 Stat. 98

v. U.S., 5 Cl..Ct. 47 (1984), af

16071 Comp. Gen. at n.7. It might be argued that the second clause of Section 717(a) perezitsfunads to be used
beyond the terminationdat by st ating that “all authority extended under

only to such extent or in
appeared in 1975, and appearsto havelm a d d e d

such amounts as are provided 1in
in order to prevent “backdoor fi

controlled through the regular appropriations process. 121 Cong. Rec. 36616 (Nov. 14, 1975) (statement of Rep.
Thomas W. L. Ashley). There is no indication in the legislative histonthigmtlause was intended to create an
exception to the termination clause that would allow Title Il to continue beyond that date.
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. R. 48009
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162 For more on these study groups, seeRAC website ahttp://www.acg.osd.mithibp/dpac.html

%3ee Presidential Documents, “Designat i fFederalRegisttfhairperson
32087, June 7, 2010.

164 See Section 104(b)(2) of E.O. 13603, which includes as one of the responsibilities of the Secretary of Homeland

Securitytc“ provide for the central coordination of the plans anocd
delegated under this order ”

For more on this rulemaki ngHow®riptiesrardlkosations Changed inthee s ect i on

Reauthorization of 2009 and E.0O. 138030 f t he report. The Department of Agricul
has not been finalized, see DepartmeéntoAgr i cul t ure, “AgricultureFederali orities and
Register29084, May 19, 2011. The Department of Energy issued a final rule codified in 10 C.F.R. Part 217, see
Department of Energy, “Ener gy tPiroinodredéraliReffiste4l40d, Juylld, ocati ons S
2010. The Department of Transportation issued a final rule codified in 49 C.F.R. Part 33, see Department of
Transportation, “Prioritization and Allocaterthen Aut hority E

De fense Pr o dHRederal Registe§9¢98, October 1, 2012. The Administration has reported that new rules
are being prepared by the Department of Agriculture and the Department of Health and Human Services, but did not
mention the develapent of a rule by the Department of Defense. See Department of Homeland S€barDefense
Production Act Committee: Report to Congrddarch 31, 2013, p. 4.
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¥For more on this aut hRurchaseyPurchase Commiments and Instakation@fnt i t 1 e d
Equpment of the report.

167 The Under Secretary of Defense for Acquisition, Technology, and Logistics is delegated this respongithiity b
Secretary of Defense IDOD Directive4400.01E Defense Production Act Progran@eptember 14, 2007, at
http://www.dtic.milivhsHirectivestorrespdf/440001p.pdf

168 This requirement previously existed in law at Section 303(a)(5)(C) of the DPA, the f60m&S.C. App.
§20934a)(5)(C) [2006 edition].

169 This limitation previously existed in law at Section 303(a)(6)(C) of the DPA, the f&®erS.C. App.

§2093a)(6)(C) [2006 edition]. Generally, few Title 11l projects exceed the $50 million threshold, and current projects
average about $20.7 million per contract. An example of a past authorization made by Congress for Title Il actions
exceeding $50 million, toorrect a shortfall for higlpurity beryllium metal, can be found in §842Rt.. 11184, the
National Defense Authorization Act for Fiscal Year 2010, 123 Stat. 2418.

170 See8303(a)(7) of the DPAGO U.S.C. App. §2093a)(7).
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explanatory materials on how acteiroanls ptraekseind eunntdiear
determinations required by law (that the actions
sufficient commercial production and supply of t
Current law allows thaeted ded geamd ntaid oRise sioddbrt de
the Under Secretary of Defense for Acquisition,

for making these determinations and for submittdi
committees WBB8eguirondé#éect)owould also reinstitute
revisions, t hat were removed from the law in the
existing conditions in Section 303(a)(5) of the
usiSnegction 303 authorities, the President would |
arehe most cost effective, expedient, "8nd practi
Further, Section 4(a) of ettleedd Pprblviwawhd MTdhians tpir
required that, should the aggregate cost of plan
shortfall under Section 303 exceed $50 million,

Congress. Thiadt imemanomanytliiomi twas removed from I ayv
2009 and replaced with a general mnotification to
estimated to cos tTrhoer ep rtohpaons e$d5 O emiilsliioonn .woul d 1 e
bothbhtify the committees of jurisdiction and obta
taking actions in excess of §50 million to addre
Section 4(b) of the banlyl ewxdiusllitdi ndgd tIi pa otjiexcal ¥ ie xe
already been determined to meet requirements of
Section 4(a). In other words, if actions to addr
exceed $50 milbluito nu lctuirnractnetllyy do so in the future
direct authorization from Congress.

In their totality, the revisions made by Section
Section 303 authoriitsy.e nFaocrt eedx aansp lceu r riefn ttlhye wvbriiltlt
able to refuse authorization to mnew Title III pr
cost above the $50 million threshold. However, t
t heseememtusi rin periods of national emergency or

shortfall that would sever®ly impair national de
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Section 5 of the bidtclwosntus rrawihecthesaewgnsofng
p roiuantdi oims Sfection 71T aftTadlet Wl bofltweuD]

appro
the appropriation of $133 million per fiscal yea
and purposes of the Defense Prodmdctamam Aicgt e ®aist
Tabl,e which shows that the annual average direct
FY2010 and FY2014?washiSghR 707 $22A3.i%nmillion in F
of $34.3 million in FY2011. Monies in the DPA Fu
appropriations may carry over from year to year

Considerations for Amendingoft hle9 Dk f e ns

In conjunction with or separate from a reauthori
order to extend, expand, restrict, or other wise
DPA. For example, Congr ersist iceosu 1 adl ted g emti meart,e scuecrht a
710(e) authority underpinning the National Defen
could expand the DPA to include new authorities
def ¢flsne .addition stpe caidfdirce sasu tnhgo rtihtei es granted i n
VIT of the DPA, Cowghess ametmhlankDbAs.c ¢ s i der

Declaration of Policy

Th®eclarati“m dthePdDIPiAcdescribes the general 1nt
comfSeto the President. One option for Congress i
expand, restrict, or clarify the overall purpose
include further discussiorn whni cthh ei ts pfeicnidfsi ¢DPcA racuu
appropriate for use by the President. Though thi

DPA authorities, changes to the Declaration of P
Pressdant hor i ttihees tciotvleerse do fi nt he DP A ’swiotthhoeurt al so
provisions.

Rather than passing legislation to amend the tex
clarifying the purpose of the DPA auveHornttae. F
1 ltZZongIHe Lo,n. Re ss.t altlels “Stehnaste iosf”’tilita ntghteh € s DPA s houl d
be us‘@adnfiioscate personal comspriipdtionprnapg or tt h,e tAa
on the American people, to force civilians to en
compensation, or to force private businesses to

17150 U.S.C. Appx §2161.

172This average figure increases by $9 million to $136.72 if one includes the $45 million authorized transfer from the
overall appropriation of $1,912 million for tii¥epartment & E n eBEnetgy Efficiency and Renewable Energy
accountn FY2014.

173 For example, Congress may consider creating new authorities to address specific concerns relating to production
and security of cyberelated infrastructure and assets necessary éandtional defense. The Homeland Security

Studies and Analysis Institute has suggested that DPA authorities, especially Section 303 authorities, might be helpful
in addressing cybersecurity threats, though the legality of such action remains unknowom@&&nH Security

Studies and Analysis Institutdn Analysis of the Primary Authorities Supporting and Governing the Efforts of the
Department of Homeland Security to Secure the Cyberspace of the United/Statgion, VA, May 24, 2011, p. 28,

at http://www.homelandsecurity.ompcsfeportsMHF-and EG-Analysisof-authoritiessupportingefforts-of-DHS-to-
securecyberspace011.pdf
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c omp e ndHotwieoVileerns e of'r€engmne¢es ®ns of this mnature doc

1 alf.

Definitions

Congress may wish to amend the definitions of ke
and use of the aut hor intaiteiso,n aels pPdsecfneanl skgirachshst ¢ d e € b n
could amend the definiti@ufcredm ntalt e odheafli mdietfiemms,e a
result the President may be lesnsehdbtiledipr ajsec DPA
On the other hand, for exampltapnCohgtesefeankd a
specificall ynairnccoltuidces ,c ocuynbteerrs ecurity, or organi z ¢
explicitly enable the use of DPA authorities to
defense concerns.

Approprialhd oRBA tbund

Congress could increase or reduce future appropr
Title TIII1I projects Tabltfeoat ad pryptri@tRmoeasi deontt h(es
FY2010) . Use of the DPA Fund, however, is specif
appropriations to the DPA Fund iss abnlli kgl ¥ ot @ xlea
his awthaondietri ¢ he other titles of the DPA, unl e s s
appropriations statute changing the mnature of th
specific title Within the scolpet wfrai mteraaadhoa i@
separate provision in Section 711 of the DPA aut
a given time period for*Tikbtwibbt] €pngthss MDRA a
direct the usage oflypchufhnds mesebspancdbdnearecec
advancdda obidguels

Considerations for Oversight of Ongoir

Expand Reporting or Notification Requirement

Congress might be satisfied wites tthye telxel sRriensgi dec
but may wish to add more extensive notification
specific authorities in the DPA. Additional r1epo
ormal mnotificat irona fotfe rCotnhger eussse porfi ocre rttoa ion aut h
ircumstances. For example, Congress may wish fo
ommittees of jurisdiction) when the priorities
certaai m mbahl . Congress might also consider exrj
equirements of Defense ProductiammuAcdt u@ommietst eoe
he recent use of authorities or expilhaations ab

- = 0 0 0

174 For more on this issue, SERS Report 9825,“ Sens e of ” Re s o l,byGhistepher MiDavisPr ovi si ons
175 For the definition of national defenssee50 U.S.C. Appx82152(14); Section 702(14) of the DPA.

176 For example, appropriations for Title | could be authorized for only one year, but for Title I for five, and vice

ver s a. ASthorzationhokEAppfropriatiois s ection of this report for more.

177 Section 315P.L. 112239, National Defense Authorization Act for Fiscal Year 2013. For more on this topic, see
CRS Report R4285M 0D Alternative Fuels: Policy, Initiatives and Legislative Activity
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DPAC has f

ailed to regularly submit an annual re
which may be limiting the ability of Congress to
Existing requirements could alsombnd teexpanddd fro
jurisdiction to the Congress as a whole, or to i
House and Senate Armed Services Committees. Addi
reestablishing a select commi €Commi wi ¢h ensDenfens
Production that was r@pealed in 1992 by Congress
Rul emaking Requirements
In the Reauthorization of 2009, Congress require
allocations authority wunderm elittilneg Is toafn dtahred sD PaAn dt
procedures for the us of the authority. Similar
voluntary agreemeﬁQ[Comugtr}B(srmtmyay1nw1T51ht Iteo Wlelv.i ew t |
these existing rulemakiadgdg yregqgpiamemaehmtesn, fond opp hteaea
included in the DPA. For example, Congress may ¢
promul gate rules establishing standards and proc
authorities
Amend Aut hortiitoynsDel e ga
Congress may consider 1limiting the wuse of certati
agencies. To do so, Congreéshkegoatwnil adnamfnBPAhaeutPhe
superseding those made in E. Dgnl8p638ifby amehdrn
individual Cabinet Secretaries as opposed to the
use of the lIemis|lmandedltowdamlseriragihat the authori
beyond the petrlse ns®ilahteucttodnfsii e riimg these options,
determine that the use of some authorities by ce
national defense, but not for others.

178p L. 102558 106 Stat. 4219. This committee was intended to review the programs established by the DPA, and

advise the standing committees in their legislation on the subject.
17950 U.S.C. Appx8§2158(e); Section 708(e) of the DPA. This rule is established in 44 C.F.R. Part 332.
180 For an example of this clause, €kU.S.C. Appx8§2158(c)(3); Section 708(c)(3) of the DPA
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Appendix. Addi ti onal Resources and
Tabl es
There are masnpyo ngsoovreerdh meenbts i tes, reports, and gui
of the Defense Production Act iTm bd-deprtAhvitdhas anay
1 1st of some of these resources.
Table A -1. Additional Resources by Defense Production Act Subject
DPA Subject Additional Resources
General Information on DPAC website atttp://www.acq.osd.mithibptpac.html
DPA Authorities FEMA website on the DPA ditttp://www.fema.gowlefenseproduction-ad-
programdivision
U.S. Government Accountability Offidefense Production Act: Agencies Lack
Policies and Guidance for Use of Key Aufl@fi@88-854, June 2008, at
http://www.gao.goproductdGAO-08-854.
The National Infrastructure Advisory Counciframework for Dealing with Disas
and Related Interdependencies: Final Report and Recommipplatioixss: The
Defen® Production Act, Washington, DCluly 14, 2009, pp. 4®, at
http://www.dhs.gowlibrary/assetafiac/
niac_framework_dealing_with_disasters.pdf
Title I: Priorities and Department of Commerce oO0ODefense Pr
Allocations at http://www.bis.doc.godpasdefault.htm
Department of DefenseRriorities and Allocations Madddl0.tM, Washington,
DC, February 21, 2002, &ttp://www.acq.osd.mithibpbdocsA4001m.pdf
Title 1ll: Authorities and Website with listing and description of Title Ill projects at
Projects http://www.dpatitle3.comdpa_db/
A 2012 brochure produced by the Department of Defense on Title 11l projects
http://dpatitle3.conifitle_111%202012%20Brochure.pdf
Committee on Foreign Department of Treasury CFIUS websiteldtp://www.treasury.govesource
Investment in the United centerinternationalPagesZommittee-on-Foreigninvestmentin-US.aspx
States (CFIUS) CRS Report RL3338Ghe Committee on Foreign Investment in the United Ste
(CFIUSY)y James K. Jackson
Impact of Offsets in Department of Commerce website on offsets fattp://www.bis.doc.gov/
Defense Trade defenseindustrialbaseprograwsiesoffsetstiefault.htm
Source: CRS

Congressional Research Service 29



Table A -2. Substantive Provisions of the Defense Prod uction Act,
Related Portions of Executive Order 13603, and Associated Regulations

Related

Portions of Regulations or
Authority and DPA Executive Guiding
Statute Order13603 2 Documents

Summary of How the Authority
Changed in the Reauthorization of
2009

Example of Use of Authority

Declaration of Policy ; Sections 101, Not applicable

Section 2 of the DPA, 50 102, and 103
U.S.C. Appx8062
Priorities and Part I 10 C.F.R. Part 217, 1!

Allocations ; Title | of the
DPA, 50 U.S.C. Appx.
8071

of 20090

Loan Guarantees ; Section Part lll
301 and 302 of Title Il of

the DPA, 50 U.S.C. Appx.

88091 and 2092

Not applicable

Purchases, Purchase Part 11l
Commitments, and

Installation of

Equipment ; Section 303 of

Title Il of the DPA, 50

U.S.C. Appx&093

Not applicable

CRS-30

C.F.R. Part 700 and
49 C.F.R. Part 33.
More regulations are
being proposed under
the Reauthorization

Expanded the 0State
specifically advocate the use of the DPA in
domestic preparedness and responses to

terrorist attacks and natural hazards.

Required a rulemaking by all federal
departments and agencies delegated Title
authorities within 270 days of enactment.

Updated authorities to comply with the
Federal CreditReform Act by mandating
that loans and loan guarantees are
appropriated by Congress before issuance.

Amended the factors for determining if a
guarantee or loan is needed for national
defense.

Limited the authority of the President to
waive requirements ohow the guarantees
and loans can be used and issued.

Expandd some Section 303 authorities and
amended the notification and determinatior
requirements prior to use of authorities.

Not applicable

Priority contracts have been issued to
support the Integrated Ballistic Missile
Defense System.

According to the DPAC, none in recent
history.

oLithium |l on Space

I nitiative, 6 which
facility and the purchase and installation of
equipmentb create oO0a Vi
source of spacecrafjuality rechargeable
Lithium lon (Li lon) cells and the critical
materials required



Related

Portions of Regulations or
Authority and DPA Executive Guiding
Statute Order13603 a Documents

Summary of How the Authority
Changed in the Reauthorization of
2009

Example of Use of Authority

Definitions ; Section 702 of Section 802
the DPA, 50 U.S.C. Appx.
8152

Not applicable

Voluntary Agreements ; Part IV 44 C.F.R. Part 332
Section 708 of the DPA, 50

U.S.C. Appx8158

National Defense Part V Interim Guidance for

Executive Reserve
(NDER) ; Section 710 of
the DPA, 50 U.S.C. Appx.
8160

Committee on Foreign
Investment in the

United States (CFIUS);
Section 721 of the DPA, 50
U.S.C. Appx&170

the NDER Program

Executive Order
11858: Foreign
Investment in the
United States, as
amended.

amended

CRS-31

Amended the definit
ocritical component
0domestic industria
resources, 6 and oOse

Revokedthed e f i ni ti ons o0c¢c
national security, o
system, 6 and oOsmall
and controlled by socially and economically

di sadvantaged indiyv
Added the definitio
and Ohomel and secur

Created an exemption from some
prerequisites to establish a voluntary
agreement when the President determines
voluntary agreement is needed meet
national defense requirements following a
disaster that destroys or degrades critical
infrastructuree

Extended the term of voluntary agreements
from 2 to 5years before they need to be
renewed.

Removed a provision that allowed the
President to grant some exemptions to
criminal statutes to participants in the
NDER.

31 C.F.R. Part 800, a: No changes were made.

Not applicable

Voluntary Intermodal Sealift Agreement
(VISA) managed by the Maritime
Administration in the U.S. Department of
Transportationf.

Not applicable

SeeCRS Report RL33388he Committee or
Foreign Investment in the United States (C
by James K. Jackson



Related

Portions of Regulations or Summary of How the Authority
Authority and DPA Executive Guiding Changed in the Reauthorization of
Statute Order13603 a Documents 2009 Example of Use of Authority
Defense Production Act Part Vi Presidential The DPAC is a new federal government The DPAC has established four different
Committee (DPAC) ; Memorandum interagency body established by the 0study groupso6 to a
Section 722 of the DPA, 50 Designating the Reauthorization of 2009. capabilities necessary for the national
U.S.C. Appx§2171 Chairperson of the defense, and another study group to deel
Committee; Charter recommendations for improving the DPA vi
of the DPAC; MOU legislation or regulation.

between DHS and
DOD on their shared
responsibilities to
support the DPAC

Source: CRS analysis of E.O. 13603 and 50 U.S.C. Ag#%1 et segand information fromavailable resources.

Notes:

Unless otherwise noted, provisions cited are found in E.O. 13603.

Sedfootnote 46 for additional information.

For more examples, see Department of Homeland Secufiitye Defense Production Act Committee: Report to Gifagresgton, DC, August 2011, p. 8
Seespecificallyttp://www.dpatitle3.condpa_dbproject.phpRi=67. For a current list of all DPA Title 11l projects, saép://www.dpatitle3.cormdpa_db/
50 U.S.C. Appx82158(c)(3); Section 708(c)(3) of the DPA.

For more, see approval of the VISA program in frederal Regiseet Mar i ti me Admi ni stration, 0V dédera Regist243, nt er mod a |
March 24, 2010. See albttp://www.marad.dot.goghips_shipping_landing_pagsional_security/ol_intermodal_sealift_agreement/
vol_intermodal_sealift_agreement.htm

g. Federal Emergency Magement Agencyhe National Defense Executive Reserve: Policies and Procedw¢éaskiagtath, DC, June 20, 2007, at
http://www.fema.govibraryViewRecord.da@=3606

h. These documsts are available for download http://www.acq.osd.mihibptesources.html

i. Seehttp://www.acq.osd.mitlibptpac.htmlPart of the policyo f t he Uni ted States, as provided in Section 2(b) (1
capability of the domestic industrial base to satisfy production requirements under both peacetime and emergency caitiicsyly evaluating the aMaiiisy of
adequate production sources, including subcontractors and suppliers, materials, skilled labor, and professional angptechricein ne | . 6

-0 o0 T
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Table A -3. Delegation of Priorities and Allocations Authorities to Cabinet Se cretaries

Cabinet Secretary

Delegated Area of Authority
in E.O. 136032

Definitions in E.O. 13603 b

Secretary of
Agriculture

Secretary of Energy

Secretary of Health
and Human Services

Secretary of
Transportation

Secretary of Defense

CRS-33

Food resources, food resource
facilities, livestock resources,
veterinary resources, plant
health resources, and the
domestic distribution of farm
equipment and comercial
fertilizer

All forms of energy

Health resources

All forms of civil transportation

Water resources

66 Farm equi pmentdd means equipment, machinery,
connection with the production or preparation for market use of food resources.
60Fertilizerdod means any hatcanioané or mare ottleerelbrmentaa t i «
nitrogen, phosphorus, and potassium for use as a plant nutrient.

66 Food resourcesd®dd means all commodities and |

such commodities or products, that are capablébefng ingested by either human beings or animals,
irrespective of other uses to which such commodities or products may be put, at all stages of processir
from the raw commodity to the products theroedi
resourcesdd6 al so means potable water packaged
vegetable and animal or marine fats and oils, seed, cotton, hemp, and flax fiber, but does not mean an
material after it loses its identitgs an agricultural commodity or agricultural product.

66 Food resource facilities®6d means plants, ma (
for the production, processing, distribution, and storage (including cold storageddfrésources, and for
the domestic distribution of farm equipment and fertilizer (excluding transportation thereof).

606Energydod6 means all forms of ener gy i relectricitd i n(
solid fuels (including all forms of coal, coke, coal chemicals, coal liquefaction, and coal gasification), sc
wind, other types of renewable energy, atomic energy, and the production, conservation, use, control,
distribution (includingipelines) of all of these forms of energy.

66Health resources®d means drugs, biological ]
services and equipment required tiiagnose, mitigate or prevent the impairment of, improve, treat, cure,
restore the physical or mental health conditions of the population.

0Civil transportati on 6andpropdrtyhy ellsnodeoltemsgoriation mf p ¢
interstate, intrastate, or foreign commerce within the United States, its territories and possessions, and
District of Columbia, and related public storage and warehousing, ports, services, equipméatikneis,
such as transportation carrier shop and repai:!
control, and coordination of <civil transportal
not include transpdation owned or controlled by the Department of Defense, use of petroleum and gas
pipelines, and coal slurry pipelines used only to supply energy production facilities directly.

66Water resour c e tehfiomallesaurces, withinlthe jursdicboh ef thevidnited States, thi
can be managed, controll ed, and all ocated to 1

not include usable water that qualifies as 0661



Delegated Area of Authority

Cabinet Secretary in E.O. 136032 Definitions in E.O. 13603 b
Secretary of All other materials, services, anc Materials, services, and facilities are all definestaitute; see 50 U.S.C. Appx. 882(13), (16), and (8),
Commerce facilities, including construction respectively.

materials

Source: CRS analysis of E.O. 13603 &tdU.S.C. Appx.&061et seq.

Notes:
a. See Section 201(a)(1) to (6) of E.O. 13603.
b. These definitions are found in Section 8f2E.0O. 13603.
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Table A -4. Chronology of Laws Reauthorizing the Defense Production Act of 1950

Public Law and Statutes at Large Citation, and Date of Approval

General Expiration Date 2

P.L. 81774, 64 Stat. 798, September 8, 1950

P.L. 8269, 65 Stat. 110, June 30, 1951
P.L. 8296, 65 Stat. 131, July 31 1951

P.L. 82429, 66 Stat.

296, June 30, 1952

P.L. 8395, 67 Stat129, June 30, 1953

PL. 84119, 69 Stat.
P.L. 84295, 69 Stat.
P.L. 84632, 70 Stat.
P.L. 85471, 72 Stat.
P.L. 86560, 74 Stat.
P.L. 87505, 76 Stat.
P.L. 88343, 78 Stat.
P.L. 89482, 80 Stat.
P.L. 96370, 82 Stat.
P.L.91-300, 84 Stat.
P.L. 91371, 84 Stat.
P.L. 91379, 84 Stat.
P.L. 92325, 86 Stat.

P.L. 93323 88 Stat.
P.L. 93367, 88 Stat.
P.L. 93426, 88 Stat.

225, June 30, 1955
580, August 9, 1955
408, June 29, 1956
241, June 28, 1958
282, JuB®, 1960

112, June 28, 1962
235, June 30, 1964
235, June 30, 1966
279, Julyl, 1968

367, June 30, 1970
694, August 1, 1970

796, August 15, 1970

390, June 30, 1972
280, June 30, 1974
419August 71974

1166, September 30, 1974

P.L.94-42, 89 Stat. 232, June 28, 1975

P.L. 94100, 89 Stat. 483, October 1, 1975
P.L. 94152, 89 Stat. 810, December 16, 1975

P.L. 9537, 91 Stat. 178uhe 1, 1977

P.L. 9677, 93 Stat. 588, September 29, 1979

P.L. 96188 94 Stat.
P.L. 96225 94 Stat.
P.L. 96250, 94 Stat.
P.L. 96294 94 Stat.

3, January 28, 1980
310, April 31980
371, May 26, 1980
611, June 30, 1980

P.L.
P.L.
P.L.
P.L.
P.L.
P.L.

9747, 95 Stat. 954, September 30, 1981
97336, 96 Stat. 1630, October 15, 1982
9812, 97 Stat. 53, March 29, 1983

98181, 97 Stat. 1267, November 30, 1983
98265, 98 Stat. 149, Ajr17, 1984

99441, 100 Stat. 1117, October 3, 1986

June 30, 1951

July 31, 1951

June 30, 1952

June 30, 1953

June 30, 1955

July 31, 1955

June 30, 1956

June 30, 1958

June 30, 1960

June 30, 1962

June 30, 1964

June 30, 1966

June 30, 1968

June 30, 1970

July 30, 1970
August 15, 1970
June 30, 1972

June 30, 1974

July 30, 1974
September 30, 1974
June 30, 1975
September 30, 1975
November 30, 1975
September 30, 1977
September 30, 1979
January 28, 1980
March 28, 1980
May 27, 1980
August 27, 1980
September 30, 1981
September 30, 1982
March 31, 1983
September 30, 1983
March 30, 1984
September 30, 1986
September 30, 1989
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Public Law and Statutes at Large Citation, and Date of Approval

General Expiration Date @

P.L.
P.L.
P.L.
P.L.
P.L.
P.L.
P.L.
P.L.
P.L.
P.L.
P.L.
P.L.
P.L.
P.L.
P.L.

101137, 103 Stat. 824, November 3, 1989
101351, 104 Stat. 404, August 9, 1990
101407, 104 Stat. 882, October 4, 1990
103411, 104 Stat. 893Dctober 6, 1990
10299, 105 Stat. 487, August 17, 1991
102193 105 Stat. 1593, December 6, 1991
10558 106 Stat. 4198, October 28, 1992
10464, 109 Stat. 689, December 18, 1995
108261, 112 Stat. 2137, October 17, 1998
10665, 113 Stat. 769, October 5, 1999
106363 114 Stat. 1407, October 27, 2000
10747, 115 Stat. 260, October 5, 2001
108195, 117 Stat. 2892, December 17, 2003
116867, 122 Stat. 4026, October 8, 2008
11167, 123 Stat. 206, September 30, 2009

August 10, 1990
September 30, 1990
October 5, 1990
October 20, 1990
September 30, 1991
March 1, 1992
September 30, 1995
September 30, 1998
September 30, 1999
Septembe 30, 2000
September 30, 2001
September 30, 2003
September 30, 2008
September 30, 2009
September 30, 2014

Source: CRS

Notes: This table does not include all laws that amended the DPA, only those that altered the termination date

of the act currently codified at 50 U.S.C App§2166, Section 717 of the DPA.

a. Not all provisions of the DPA may have expired on each given date, as the law has frequently offered an
evolving set of exceptions to the termination of DPA authorities. For example, as discussed in the
OReauthorization ofthe DP& secti on of this report, currently
terminate on September 30, 2014, with the exception of four sections.

b. P.L. 8395 permitted the termination of Ties 2 and 6 as of June 30, 1953, and Titles IV and V to terminate
as of April 30, 1953.

c. The termination of authorization from October 20, 1990, to August 17, 1991, is the longest peniod
record since inception. However, in Section 7RL. 1029, Congress set the effective date of the passage
to October 20, 1990, thus technically authorizing the DPA through this time period.
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Disclai mer

This document wagrepared by the Congressional Research Service (CRS). CRS serves as honpartisan

shared staff to congressional committees and Members of Congress. It operates solely at the behest of and

under the direction of Congress. Information in a CRS Report shotitserrelied upon for purposes other

than public understanding of information that has been provided by CRS to Members of Congress in
connection with CRS’s institutional role. CRS Report
subject to copyght protection in the United States. Any CRS Report may be reproduced and distributed in

its entirety without permission from CRS. However, as a CRS Report may include copyrighted images or

material from a third party, you may need to obtain the permissithe copyright holder if you wish to

copy or otherwise use copyrighted material.
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